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Possessing your interest
Following reform of its bankruptcy law, France's
rules on security interest have also been updated

The Freoch law
relating to the
bking of security
on moveble assets
.E.R....__.. dated back to
the Mapoleon Code

= enactpd i 1B
Fules concerning
specifu  securities
had been enacted since (for cxample
the pledoe assirning business receiva-
+ ¢hairge oo %._y_.n,md x_n the E..._
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tion decrees of 25 December, 2006) dre
iof _._._._un_n fmportance _“_.._1 ROYGNE Mier

T ar a3 firm _.__.._1_.1_“.
t= or purchasing
thmuagh a lever

Fhe reform Gicihitates the creation
and enforcement of French secority
interent. Since 1804, the general rule
was that to creste a security intereat,
_.__. h_.«v._ r _.._5 o u.... gically deliver
or it agent).
The security interest ceased when
the craditor (or s agent) stopped
posseRsag it

The nerw rule 18 that a security inerest
i= valul agminst third parties when the
assets are remitted o the cedibor (or
Tt= agent) or when it iz poblished in 2
specific registry avatlable to the poblic,
such registry being effective as of
I March, 2007,

Unbeses the assels are bated on & atock
exchange, they must be apprased by an
expert appointed by the competent court
aor by both parties — for examgple, in the
ERCUFTTY BgTesent

A step towards the

Pledges on siock alveady existed in the
past; bowever, due to the rigadity of
French law, their validity and enforce-
abdlaty coualed be .m....._?nqLUs.._. This risk
hizs besen ediminated by the new reform,
which sstg forth 2 cleas and preciss
regime. Under the new rules, the charpe
on sbock Ay cover raw material
intermediary products and any goods
belonging to the deblor, However, ifs
B0pe 1 [imited since only hanks may

¢ INEUCADCE COmpany
ciovering the assets: (H) description
of the current and future stock; anc
() the place where it = jor will be
gtored. It must alz=o be published m a
specific regist within 15 days of
Its signing, failing which it is nofl
and void

The chinege created does pot follow the
sAnck when 1t is sokd i rrestead afiecds
the current stoek. Le. it crystallises anly
when the bank enforces the charg:

The reform protects the bank by
athncesmg ot bn:
@ harve acoess to the records of the stockc
® at any time, af its cosl, audiz the
..nn.nr"knh

THIS CHARGE PROVIDES A FRAME FOR THE CREATION

A CHARGE ON STOCK THAT IS UNDOUETEDLY MORE
SATISFACTORY THAMN THE EXISTING ARCHAIC REGIME.
HOWEVER, IN ADDITION TO ITS RIGID AND FORMALISTIC
FRAME, IT HAS SOME SERIOUS PITFALLS

As a consequence, the pledpe with
disposseagion will tuit be the only pos-
gibilihr to rrepte a charge oo move
ahle azsets: it is now Uﬂmuﬁ 0 Creane
charges ot dispossession. How
ever, it i fo be kept in mind that this
new provesion imcreases the risk of
confiict between creditors of the same
dettor over the same aesety; the relorm
provides Bome ways to sohve them

The reform has alzo broadened
the range of assets that may be =ib-
ject o security imlevest Ingerest may
now be taken om (i) fungible assets; {1)
future assets, peovided that they can
be precisely identified; and (mik a “set
of assets’ These modifications allow
to envisaps new and ARAgmETHve pos
sibrilitiea: & valsd charpe may be taken,
for exampde, on the ot of 2 facingy
o even on mose ursusl assets, such as
a library.

With regard o the enforcement of
security imferest, the tule was that
the secured creditor had to obtain an
authereation from a judge to either sell
the asset or sttach it. French law has
always deerned nall and vad the clanses
aliowing the credibor o aviodd such
jndicial authorisation

The {hrdimance of 23 March authoeizes
the clauses that enable the creditor fo
attach the assets wichout the aporovel af
& judge, when due sions remain wopaad

@ requite the debtor 1o seimbuoree all
ar part of the faably secured by the
pledge or t incresse the stock o the i-
tial value, of the value of the stock has
decreased w at least 20%.

Limits of the charge on stock
This charge provides a frame for the
creation of & charge oa stock that =
undoubtedly more satisfactory than
the existing archaic regime. However,
i addiam to s ﬂ_m__._ ared formalishe
frame, i hus some scrioas pitfalls.

In the cmisxl of bankeuptey, French
lawr gtill favours possSESsOCY ShouTItY
irflenEsts over ION-poOssEssary aness the
bank beneding from a possessory secu
Tily rterest over tanyeible assets has a
I which allows it o retain the aaset
subject to e pledge until 1t bas mceved
payment. Snce it licks this hen, the
beank bemefrting from a charge on stock
iz not enttled not retain the stock and
its position is therafore weaker within 2
lemikruplcy Frocedne

Oiree of the innovationa of the reform
i the posshility of attaching the aseets
subgect foa chimge wathaul Sy fudt
cial gporoval {see ebore), For anknown
reasoms, chs @ oot possible for oa
charge on stock, meaning a delay m
completmn, |
Framoois Fabani s a partnes 31 Sokakow
Carroras & faancies.
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