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extraterriton

Is Euronext under the US net?

[ hespite beingr hadled a merger of equals’, the first nansatlantic stock market has many
Furopean izsuers nervous about their potential exposure to the pervasive reach of
American law. JOEL A ADLER examines the lepal position

e recently
announeed business
cambination of the
NYSE and BEuroeext,

wiliich operates securites
markets in Parls,
Amsterdant, Brussels and
| ishom, has raised some
Interesting questions over
ihe extratertitorial reach of
115 securities bave 1t i well
estwhlished that varous U5
statutes can, and do, reach
Iseyond s termitony and the
vnuntrys securities laws are
nrmang thase with the
preatest sweeping
vatratermitorial effect -
causing the Securities and
Exchange Commission
|SEC) in Some cases 1o curh
this long arm, with
mgulations adopted under
the Securities Aot of 1953
ithe 'Securities Act’} and the
Securities Exchange Act of
1934 [the ‘Exchange Act').
ﬁznul::lh-. im the U5, the
sale of 8 company’s
securitles o the public
reduires the filing of a

The markets

The Mew York Stock Exchange LLC {NYSE) is the largest
equites market in the world, by volume, The equities of
more than 2,760 companies are listed on it [together

with its subsidiary, NYSE Arca) and that number incluches

approximately 500 non-US companies. The market
rqpi1n|i$a['um of the companies listed on the NYSE
exceeds 517 erillion, of which more than 37 trillion are
securties of non-1U5 COMmpanies.

The Euronext NV markets In the aggregate are home
to approximately 1,250 companies, having an
approximate market capitalisation of €23 trillion, =

registration statement that
inchades a prospectus
s-eh:ing ful a great deal of
barsiness and finandcial
Information. Although the
proposed NYSE-Euronesxt
the up fexpected to close
late in the first half of this
year] has been set up in
such a way that issuers
whose secutities ane rraded
sulely on the Euronext
muarkets will not be subject
ta IS laws or regulations,
only tirme will tell whether
this truly will be the case
Under the NY5E and

Euronext’s proposed

usiness combination,
NYSE Group Ine, the owner
of the NYSE, and Euronext
will become subsidiaries of
a newly formed holding
company, NY5SE Euronext.
a Delaware corparation.
The combiration has been
strucrired such thar
companies lsting their
securites only on markets
operated by Buronext will
not hecome subject to s
nws, including the

Sarbanes-Onley Act of 2002,

or 1o regpalation by the U5

SEC. Companbes listed only
on the NYSE or its
subsidiary, NYSE Arca,
similarly will be exemgt
From European laws and
:I:Hulul'n:lll.i The NYSE
Euronext commaon stock
will be readed on the NYSE
and on the Paris market of
Euronext.

Lagal framowork

However, thene ane soone
rf.-.mair..ing ambiguities
regarding how issuers
trading on Eurones may
be affected by US law.
Hegulation 5 under the
Securities Act exemps
from the Act’s registration
requirsments, under
certain circumsiances,
pulbdic sales of securities to
Americans made in
offshorne transactions -
where ‘offshone’ means
through the facilities of a
‘designated ollshone
securilies market, A1 the
time of writing, Euronext ks
naot lsted in Regulation 5 as >
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= B designated offshome
seurites market; yet,
presunsably, following the
completion of the
combination, the SEC either
will amend Regulation 5 o
include Buronext or will mke
other sdministrative action
to estwhlish it asa
‘designated nfshone
secinrities market

T Regulation 5
exernpion relates solely o
the reglstration provisions
and not to the anti-fraud or
aither provishons of the
Securites Act or the
Exchange Act.

Thee extroterr torlal reach
of LIS securities laws
extends to non- U5 broker-
diealers that do business.
with U5 residents, even if
the trangserions relate b
mean- LB companies aned are
ExeCuied on & nom-1ES
securites market. Whats
more, fule 15a-6 of the
Exchange Act exermps non-
IS broker-dealers, under
centain conditiomns, fom the
registration requirements of
the Exchange Act when
effecting transactions m
non-LF5 securities with U5
institutional ireestors, Given
the resales that the
combination is expecied o
achieve, the SEC |n:iﬂ|:|l
consider broadening Fule
15a-6's seope to lnchisde
categones of iInvestors other
than U5 insdoutional
imvnestorns.

Bt while the US clearly
takes the position that its
laws can have
extrarerritorial application.
the WYSE Euronana brlaws
contmin provisions 1o te
etfect that NYSE Euromext’s
afficers, directors and
employess who primarily
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wirk amdl live ourtside of the
L1 shall irrevocably subsmit
(15 ﬂ:lh'jl.rrim.li{;l!f-l;-n of the US
federal comirts and the SEC
for legal proceedings based
upoe a violation of the 15
securities lws lrstituted by
the SEC in connecton with
its US subsidlarbes. There s
a parallel provislon for the
Furopean securites
regulations.

Securitios and Exchange
Commilsslon

The SEC hig expressed its
prosition that U5 Tiws shall
ot be muade applicablbe 1o
the markets operated by
Euronesx. But nothing is
forever.

In addition (o thosa
relnted o securites, oter
15 lows also have
exiraterritorial application -
including antitrst laws,
patent L anti-terrorist
statures and the
ernplyment ks
Momeover, the SEC, as an
administrative ageocy. has
the authority o adopt mles
and regulations witiow
lepislative approval so long
s they are comslstent with
the starutes under which
they are framed. Sometimes.
al couirse, those nules and
reguilations are overturmed
an procedumal grounds - a
mecEnd ﬂx:lmpic b{'ing the
Invesnment sdviser
regismration rubes, IFin the
fumure the SEC penieives
problemms with the NYSE
[Erirorest streciuge, i is
likiely that new regulations,
mcluding those having
extraterritorial effect, may
be adopted.

Privite rights of action
Also, even if the SEC

I

contines o malniain o
hands-off upproach to the
Evropean markets opcrated
by NYSE Euronext, that ks
nat the end of the analysis.
Armerican courts have often
Towrd that fnvestors injuned
by a violsion of the US
gecurithes laws hivve a
private rigl:l al action to
recover damages, even
though the relevant stanie
or reguialion does no
expressly provide for a
private party 1o do so

Keep in mind that NYSE
Exrronext is a Delawere
corposation that controls
Faronest, the implications
of which ane set forth as
folboaws. Sectinn 200a) of the
Exchange AcT providies

"Every persim who
directly or indirectly
controls any pesson Eabie
under any provislon of this
At or of any rule or
regulation thereunder shall
also be Hable fodnily and
severallywith and to the
same extent as such
comitrolled person to any
person 10 whom such
comnitmlled person is liable,
unde=s the 4'.|'_H.'I.|]'4:|||i5|g_
person scted in good faith
and did not directly or
indirectly Induce the act or
acts constiiuing the

viodation of cause of action.”

|Emiphasis supplied].

NYSE Euronext is a
Deduware corporation and,
wocordinghy, the U5 federal
coanrts can have in
persoram jurnsdiction over
it In neddition, section 27 of
the Exchange Act gives the
115 federal oourts subject
maiter parsdiction over
claims based wupon
vielations of the 115
securities lnws, providing in

relevant part:

“The discrbcr courms of
the 175 ... shall have
exclusive jurlsdiction of
violations of this tite or the
rules and regulations
thereunder, and of &l swits
Im equidty and actions at law
brought to enforce any
liability or duty created by
this title or the miles and
regulations thereunder ..
Any Suil or action to enforce
any liability or duty created
by this vitle or rubes and
regulations thereunder __
may be brought in any such
district o in the districe
wherein the defendant b=
found or is an inhabitant or
transacts business, and
process in such cases may
be: served in any ather
district of which the
defendant is an inbabitant
or whersver the defendant
may be found *

Thaas, shinubd it he
alleged that cestain
muiscomduct has accurred on
& market operated by
Euromexx, then,
notwithstanding the SEC's
hands-off approach, a
private litigarion
ipresumahly a class action)
condd bt instinuted against
MYSE Euranext, which
clearly contrels Euronest
Al is thaas jointly [
with the bml'_l.-.

It is not pessible now o
feruomw hows the LIS eowrs
wioidd react 1o any such
Urbgarion. but even if the suit
L= dismissed, b will be a
costhy advenmure for NYSE
Euronext. And. with certain
exceptions not here relevant
undder the American fule,
the prevailing parry does not
recover (s begal costs from
the lnsing party. a




