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Emerging Issues in Trade Litigation

Between Canada and the United States
By Cliff Sosnow, Prakash Narayanan and Andrew Thompson
(Blake, Cassels & Graydon LLP)

Canada and the United States continue to enjoy one of the most
enduring trade relationshipsin existence tod ay. However, even this
close relationship is not bereft of its share of trade-related concerns.
This article discusses issues that are likely to dominate trade litiga-
Hon between Canada and the US. in the coming years.

Introduction

The trade relationship between Canada and the U.S. is one of
the most robust in existence. Over $1.9 billion worth of goods and
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United States: Taxation

U.S. SEC Proposes to Eliminate
Reconciliation for IFRS Filers:

Substantial Benefits Anticipated
By Joel A, Adler (Carreras, Barkasian, Robertson & Associés)

The United States Securities and Exchange Commission (SEC or
Commission ) has published for public comment, as required by U.S.
law, proposed rules (Proposed Rules)which, ifadopted as anticipated,
will eliminate the requirement to reconcile to US. GAAP for foreign
(meaning. non-US.) private issuers thatfile periodic reports and make
certain other filings with the Commission that include financial state-
ments, [f adopted, the mules will represent a sea L'J'lau':gc in5SEC require-
ments relating to financial statements.

From its earliest days, the SEC insisted, as a practical matter, that
financial statements included in filings with the Commission be pre-
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The 11.5. SEC has published for public
comment proposed rules that could
eliminate the requirement of foreign
privateissuers toreconcile from [FRS to
LS. GAAP.
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Chver $1.9 billion worth of goods and
services cross the Canada /LS. border
every day — the most between any two
countries in the world, However, the
relationship between Canada and the
US. is not void of amflict. NAFTIR
discsses Saues t‘]‘nat'aru'lih:l}'h:dumi-
nate trade litigation between Canada
and the 1S, in the ayming years.
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AMNAFTIR commenta tordiscussesways
o challenge the 2007 rules on thin
capitalization in Mexico,
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China blocked the United Stakes’ and
Mexico's World Trade Organization
[(WTO) dispute panel requests to
determine whether China's subsidies
violate WTO rules.

Page 8

The Canadian gove mment announced
the eation of a Competition Policy
Review Panel tasked with reviewing
key elements of Canada’s competition
and investment policies.
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pared in accordance with 1.5, GAAP. This was not out
of sheer arrogance; the lack of uniformity in the various
forms of non-U.S GA AP made it difficult for US. inves-
tors bo understand these disparate accounting principles.
At the same time, this re quirement caused Foreign issu-
ers not to offer their securities in the United States
making it difficult and expensive for TS, investors to
acquire securibies of foreignissuers and thereby limiting
their investment options,

In 1982, the SEC came to realize thatits insistence on
U.5. GAAP financial skatements was impeding the free
flow of capital across TLS. borders. It modified its rules
tor alloww the vse of non-1U.5. GAAP financial statements
prowided that the same included a reconciliation to U5,
GAATP thereby permitting investors to understand the
differences bebween US. GAAP and the foreign issuer’s
GAAT. This was the first chink in the SEC's financial
staterments armor.

In a reconciliation, a foreign private issuer that files
its financial statements prepared in accordance with a
basis of acooumting other than 105, GAAT must identify
and quantify the material differences from the requine-
ments of US, GAAP and the SEC's accounting rule,
Regulation 5-X.

The SEC has come to realize that the use of IFRES is
increasingly widespread through the world. Nearly 100
countries now require or permit the use of IFRS and
many other countries are replacing their national stan-
dards with IFRS. The European Union, for example,
under aregulation adopted in 2002, has required compa-
nies incorporated in a Member Stake and whose securi-
Hes are listed on an EU regulated market to report their
consohdated financial statemen ts vsing [IFRS as adopted
by the Intemational Accounting Standards Board (LASB).
In addition to issuers in the 27 EU Member States, these
IFRSrequirementsalso apply in the European Boonomic
Area, Other countries have adopted similar require-
ments mandating the wse of IFRS by publicly traded
COTMPanies.

Under the Proposed Rules, in order to be eligible to
omit the reconciliation, an issuer would be required, in
a prominent footnote toits financial statements, to state
unreservedly and explicitly that its inancial statements
are in compliance with the English language version of
IFRS as published by thelASE. The independentauditor s
report on the financial statements must also contain a
staternent to the foregoing effect.

Under the Proposed Rules, foreign private issuers
that are eligible to omit the US. GAAP reconciliabion in
their saudited annual financial statements would also be
able b omit a reconciliation from their unavdited in-
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terim period financial statements, To the extenta foreign
private issuer is required to provide interim period
financial statements, the financial statements would have
tirbe prepared in accordance with the English language
IFRS as published by the TASB.

The Proposed Rules are expected tobenefit inves-
tors andissuers to the extent that they facilitate capital
formation by foreign companies in the US. capital
markets, The Proposed Rules b accept IFRS financial
statements without reconciliation to US. GAAT would
reduce regulatory burdens for foreign private issuers
that rely on them, thereby lowering the information
disclosure preparation cost of raising capital in the
United States. Foreign privabe issuers may thus be
more lkely to enter the US, capital markets, Assum-
ing they do so, investors would benefit from having
maore investment opportunities in the United States
and generally would incur lower transaction costs
when trading a foreign company’s securities in the
United States relative to a foreign market. To the
extent acceptance of IFRS financial statements with-
out reconciliation encourages foreign private issuers
tir enter or remain in the US, capital markets, inves-
tors also will benefit from the protections of the U8,
regulatory and disclosure system relative to the pro-
tections they may receive if purchasing those securi-
ties overseas. Investors also are expected to benefit
from potential reduction in the cost of capital to issu-
ers,

If the Proposed Rules are adopted, the SEC believes
that the elimination of the reconciliation requirement
will save foreign private issuers thousands of hours and
millions of dollars in preparing the financial statements
that need to be filed with the Commission. The author
believes that complet convergence of US, GAAP and
IFRS is almost on the Commission's doorstep. It may
take some time, butitis going to happen.

The full fext of the release containing the Proposed
Rules is available on the SECs website which is
www.secgov, click on proposed rules. The SEC would
certainly appreciate comments from European and other
issuers, investment banks and theiradvisors; comments
should be submitted before September 24, 2007, Com-
ments may be submitted electromically to the following
address: rule-comments@secgov, In the subject line,

type “File Mo, 5713077
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